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SCOPE OF ARTICLE
* How to succesfully idertify and assert
anevidertiary privilege
* How to overcome aprivilege objection
This paper will help you idertify the
common privilegesthatexist in Texas It will
outline methods you cantake to protectthose
privilegesard off er strateg esfor challenging
the other side whenthey assert aprivilege. The
paper also contains anoverview of some of the
ca® law and statutesthat provide the bads for
privileges

WHAT IS A PRIVILEGE?

Privilegesgererally protect
communications between
individuals in special relationships
of trust or informaton thatis
proprietary or constitutionally
protected

Under Texaslaw evidenceis gererally
presumeddiscoverabe. ™ But exceptions arise
whenthe evidence sought invadesa special
relationship or seeks proprietary or
constitutionally protectedinformation.
Gereraly, privilegesagainst discovery are
recagnizedto protectrelationships basedon trust
and to encourage the freefl ow of information
betweenthe memtersinvolvedin those
relationships. Care must be maintainedin
preserving the confidential nature of the
relationship or the privilege will be
extinguished

RECOGNIZED PRIVILEGES

Attorney-Client, Tex. R. Evid. 503
Work Product, Tex. R. Civ. Pro.
1925

Husband-Wife Communicatons,
Tex. R. Evid. 504

Clergy Communicatons Tex. R.
Evid. 505(b)

! See, Tex.R. Civ. P. 166b(2)(a); Loftin v. Martin,
776 S\W.2d 145, 146 (Tex.1989), Tex.R. Civ. Evid.
402 & 501
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Tracde Secets, Tex. R. Evid. 507
Physician-Patent Communicatons,
Tex. R. Evid. 509(c)

PeerReview, Tex. Health & Sdety
Code Secton 161.031-33, Tex. Occ.
Code Secton 160.007

Mental Heakh Informaion, Tex. R.
Evid 510(b)(1-2)

Journalist Privileges

ATTORNEY-CLIENT PRIVILEGE

Privilege promotescliert trust in the
attorney ard the freefl ow of
informaton.

Privilege extends only to
confidertial communicaions
betweenattorney and client
Privilege canbe waivedif
communicaions sharedwith
individuals outside of the
relationship

The attorney-cliert relationship enjoys a
long history of confidertial protecion. Laws and
decisions regardng the relationship canbe
found in the English common law asfar backas
the early 16" certury.?? In Texas the privilege
isfound in Rule of Evidence 503. The rule
malkesit clearthat confidertial communicaions
betweenthe client and the attorney madk for the
purpose of rerdering legal serviceswill not be
disclosed®

The rule protects disclosure of
communications that are:

Z See 8 Wigmore, Evidence Section 2290
(McNaughton rev. 1961); In re City of Georgetown,
53 S.W.3d 328, 332 (Tex. 2001). .

®Inre Ford Motor Co., 988 SW.2d 714, 718 (Tex.
1998); In re Columbia Valley Regional Medical
Center, 2001 WL 253615 (Tex.App. BCorpus
Christi, 2001)(The purpose of the attorney-client
communication privilege is to promote the free flow
of communications between an attorney and client on
matters involved in litigation by insuring the
communications will not be subject to subsequent
disclosure.)



1 betweenthe client or arepresertative of
the client and the clientOsawyeror a
represenative of thatlawyer;

2. betweenthe lawyer ard the lawyerOs
repreenatve;
3. by thecliernt or arepresntative of the

clien, or the cIiertOstawyeror a
represenative of the lawyer, to alawyer
or arepresenatve of alawyer
representing another party in apending
action and concerring a mater of
common interes;

4, betweenrepresrtativesof the cliert or
betweenthe client and arepresentative
of thecliert; or

5. amag lawyersand their represertatives
represening the same client.

6.

Tex. R. Evid. 503(b)

ATTORNEY

To assertthe privilege, the party must
first prove the existence of a professional
relafionship betweenthe lawyer and the cliert.*
OlawyerOQis defined by the rule asCGa person
auhorized or reamnably believed by the client
to be authorized to engagein the practice of law
in ary state or nation.3

REPRESENTATIVE OF ATTORNEY

The rule definesthisas (1) one
empdoyedby the lawyer to assist the lawyerin
the rendition of professional legal services or
(2) anaccountart who isreasnally necessary
for the lawyerOsendition of professional leggal

* Huie v.DeShazo, 922 S.W.2d 920,922 (Tex.
1996)(An attorney representing atrust did not have
an attorney-client relationship with a beneficiary of
the trust); Parker v. Carnahan, 772 SW.2d 151,156
(Tex. App. BTexarkana 1989, writ denied) (Just
signing atax return in lawyer® office did not create
an attorney-client relationship).

® Tex. R. Evid. 503(a)(3).

senices® The rule hasbeeninterpretedto
exterd anyone emgdoyed by the lawyerto assist
inthe leal represertation. Thisincludes
secretries parakgals, and private
invedigators.” Notethat care must be takento
ersure that the atorneyOsepresertativesdo not
breachthe confidertial relationship by
discussing materswith outside third parties
Disclosure to outside partieshy the
repreenativesmay be enough to violate the
privilege®

REPRESENTATIVE OF THE CLIENT

A cliert includesa person, public
offi cer, corporation, association or other
orgarizaton or ertity, either public or private’
A clientOsepresertativesincludes

1. aperson having the auhority to
obtain legal servicesor to acton
legal advicererdered on behalf of
theclient, and

2. ary other person who, for purposes
of effectuating lecal represertation
for the client, makesor recevesa
confidertial communicaion while
acting in the scope of emdoymert
for the cliert.™

Courts use the Osibject materOtes in
examining these communications to determine if

® Tex. R. Evid. 503(a)(4).

" Bearden v. Boone, 693 S.W.2d 25, 27-28 (Tex.
App. Amarillo 1985, orig. proceeding); IMC
Fertilizer Inc. v. ONeill, 846 S.W.2d 950 (Tex. App.
DPHouston [14" Dist.] 1993, no writ).

® See IMC Fertilizer Inc., 846 S.W.2d at 592.

® Markowski v. City of Marlin, 940 SW.2d 720, 726
(Tex. App. BWaco 1997, writ denied); Atchison,
Topeka and Santa Fe Ry. Co. v. Kirk, 705 S.W.2d
829 (Tex.App. BEastland 1986, writ denied) (The
post-accident communications of an agent,
representative, or employee of party madein
connection with the prosecution, investigation, or
defense of the claim or the investigation of the
occurrence or transaction out of which the claim has
arisen is privileged. Thefact that an agent may not
have been investigating every aspect of a collision
was immaterial to the privilege.)

0 Tex. R. Evid. 503(a)(2).



the privilege applies Thisteg coversabroader
scope thanthe old Ocatrol groupOdefinition
that pertainedto the privilege ™ The new teg
coversmore typesof communications between
more levels of a corporation thanbefore.

Under the subject-mater ted, an
empdoyees communicaton is deenedto be that
of the corporation/cliert if:

O. . . the employeemakesthe
communicaion atthe directon of his superiors
in the corporation and where the subjectmater
upon which the attorney's adviceis sought by
the corporation and deat with in the
communicaion is the performarce by the
empoyeeof the dutiesof his emdoymert.3?

The broad scope affordedthis protection
canalso apply to communications betweenthe
client and hisinsurer. Recertly, aphysicians
liahlity insurer wasadeterminedto be a
"representative of the client” within the meanng
of the attorney-cliert privilege. ** The Court
wasaskedto compel production of |ettersthe
doctor had sert to hisinsurer discussing other
malpractice claims The Court held thatthe
letterswerenot discoverade because the insurer
wasexpresly hiredto provide legal
representation for the doctor and thatthe letters
were in furtherance of that service. The Court
exterded the definition of Oepresertative of the
clientObecause the nature of the relationship
betweenthe doctor ard the insurer wasdirecty
relatedto the legal representation.

WHO MAY CLAIM THE PRIVILEGE?

The privilege maybeinvokedby cliert.
This mears that privilege maybe claimedby the
client, hisrepreentativesincluding guardans
and peronal representatives Corporations may
assertthe privilege through arepresentative. A

' See In re Monsanto Co., 998 S.W.2d 917, 922
(Tex. App. BPWaco 1999, orig. proceeding).

12| d. at 922, See also National Tank v. Brotherton,
851 S.W.2d193, 198 (Tex. 1993) (quoting Harper &
Row Publishers, Inc. v. Decker, 423 F.2d 487, 491-92
(7th Cir.1970), aff'd per curiam by an equally divided
court, 400 U.S. 348, 91 S.Ct. 479, 27 L.Ed.2d 433
(1971).

3n re Fontenot, 13 S.W.3d 111 (Tex. App. DFort
Worth 2000, no writ).
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corporationOrivilege continuesto exist even
after the corporation hascea®d doing business
or beenabsorbed by another during a merger. A
lawyer mayonly assertthe privilege on behalf of
thecliert.” However, the lawyer is preaumedto
have the clientOsauthority to claim the
privilege ®

WHAT IS PROTECTED BY THE
ATTORNEY-CLIENT PRIVILEGE?

Thereis athree-parttes usedto
determine what communicatons are actually
subjectto the Attorney-cliert privilege.

1) There must be a communication
betweenthe lawyer ard the cliert. This
includesdiscussions of legal adviceand
the facts concerning the case *°

2) The communication must be

confidertial. Communications made in
front of athird person thatis not an
acen or representative of the cliert
waivesthe privilege}’ A
communicaion is considered
confidertial if it is Omt intendedto be
disclosedto third persons otherthan
those to whom disclosureis madein
furtherarce of the rerdition of
professional legal servicesto the cliert

1 Turner v. Montgomery, 836 S\W.2d 848
(Tex.App.-Houston [1st Dist.] 1992, no
writ)(Attorney cannot claim attorney-client privilege
to protect himself; he may do so only on behalf of
client.) Colev. Gabriel, 822 SW.2d 296 (Tex.App.-
Fort Worth 1991, no writ)(Lawyer-client privilege
may be claimed by lawyer only on behalf of client;
attorney as witness has no personal interest in matter,
so that refusal of court to sustain his objectionson
grounds of attorney-client privilegeis not denial of
any privilege or immunity nor in any way erroneous
as to him, although it might be so asto his client.)

> Colev. Gabriel, 822 S.W.2d 296 (Tex. App. DFort
Worth, 1991, no writ).

18 pittsburg Corning Corp. v. Caldwell, 861 SW.2d
423, 425 (Tex. App. DHouston [14™ Dist.] 1993, no
writ).

' Ledisco Fin. Servs,, Inc. v. Viracola, 533 SW.2d
951, 959 (Tex. App. BTexarkana 1976, no writ).



or those reasonably necessary for the
transmission of the communicaions.G®

3) The communicaion must be made to
facilitate the rendition of professional
lecal services™ The privilege will not
amly if the attorneyis acting in capacity
otherthanasalawyer.’ But it will
amly if the lawyerrepresntedthe client
in acriminal mater thattheninvolves
civil proceedngs.

Oncethe privilege attaches it coversthe
ertirecommunication. A party camot be
requiredto produce unprotected portions of the
communicaion if it is combinedwith privileged
informaton.” The privilege hasalso beenheld
to exterd to all discussions with the lawyer
pertaining to potertial litigation, regard ess of
whether they pertain to the actual mater at
issue?

8 Tex. R. Evid. 503(a)(5).

19 n re Bloomfield Mfg. Co., 977 S.\W.2d 389 (Tex.
App -San Antonio 1998, no writ)(For an instrument
to be protected by the attorney-client privilege, it
needs to constitute a communication between an
attorney and client and owe its existence to an effort
to transmit information from one to the other.)

20 See In re Texas Farmers Ins. Exch., 990 S.W.2d
337, 340 (Tex. App. BTexarkana 1999) (Lawyer
acting as investigator); Clayton v. Canida, 223
S.W.2d 264, 266 (Tex. App. BDTexarkana 1949, no
writ) (Lawyer acting as accountant.)

2l Wood v. McCown, 784 SW.2d 126 (Tex.App.-
Austin 1990, no writ)(Attorney-client privilege
facilitates attorney-client communications that are
unrestrained by any apprehension that such
confidences will later be revealed, and therefore,
privilege is permanent unless waived. Civil plaintiffs
were not entitled to production of documents from
criminal defense file held by counsel who defended
civil defendant during earlier criminal prosecution
related to same incident where attorney-client
privilege had attached to documents in criminal
prosecution and no waiver of privilege was apparent
from record.)

%2 See Pittsburg Corning Corp., 861 S.W.2d at 427,
see also GAF Corp. v. Caldwell, 839 S\W.2d 149,
151 (Tex.App.--Houston [14th Dist.] 1992, orig.
proceeding).

“ Boales v. Brighton Builders, Inc., 29 S.W.3d 159
(Tex. App. BHouston [14.Dist.] 2000, no writ)(The

JOINT DEFENSE PRIVILEGE

The "joint-defense privilege" included
within the attorney-client privilege protects
confidertial communicaions by thecliert, a
represenative of the client, the client's lawyer,
or arepresenatve of thelawyer to alawyer or a
repreenative of alawyer represerting another
party in apending acton and concerring a
mater of common interes.** This protectionis
grartedevenif the two partieinteress are not
completely aligned It isonly necessary that
they sharea common interes regarding the
subjectmater of the communication.

WHAT IS NOT COVERED BY THE
PRIVILEGE?

There areseveral excegions to the
attorney-cliert privilege where communicaions
camot be concealed Courts will closely
scrutinizethe privilege claim to deter wrongful
usesof it.*® For examge, a peron camot cloak
amaterial fact with the privilege merely by
communicaing it to anatorney.?’

This distinction may be illustrated by
the following hypothetical examgde: Assume
that atrusteewho hasmisappropriated money
from atrust confidertially reveak this factto his
or her attorney for the purpose of abtaining lecal
advice.Thetrustee whenasked at trial whether

lawyer-client privilege extends to all matters
concerning litigation or business transactions,
regardless of whether the matters are pertinent to the
matter for which the attorney was employed. Under
attorney-client privilege, the statements and advice of
the attorney to the client are as protected as the
communications of the client to the attorney.)

?[Tex. R. Evid. 503(b)(1)(C).

SRyalsv. Canales, 767 S.W.2d 226 (Tex. App. B
Dallas 1989, no writ).

% Texas Dept. of Mental Health and Mental
Retardation v. Davis, 775 SW.2d 467

(Tex.App. BAustin 1989, no writ)(Because it tends to
prevent full disclosure of truth, application of
attorney- client privilege is narrowly construed.)

2 National Tank Co. v. Brotherton, 851 S.W.2d 193,
199 (Tex.1993).



he or she misappropriated money, camot claim
the attorney-cliert privilege. The actof
misappropriation is a material factof whichthe
trusteehasknowledge independertly of the
communication. The trusteemust therefore
disclose the fact (assuming no other privilege
amlies, eventhough the trusteeconfidertially
conveyedthe fact to the attorney. However,
because the attorney's only knowledge of the
misappropriation is through the confidertial
communicaion, the attorney camnot be calledon
to revealthisinformation.

Other exceptions to the attorney-cliert
privilegeinclude:

o Communicaions madein
furtherarce of crimeor fraud.
(503(d)(1) TRCP 192.5(c)(5)). The
party seekng to offer the evidence
must put on prima facie proof that the
violation is suffi ciertly serious to
defeatthe privilege. In Re Monsanto
Co., 998 SW.2d 917, 934 (Tex. App.
BWaco01999, orig. proceedng).

0  Communicaionsthatare
relevart to anissue between parties
who assert claimsthrough the same
deceaedcliert. (503(d)(2) TCRP
192.5 (c)(5). All otherlawyer-client
communicaions survive the cliertOs
deah.

o Communicationsrelevart to a
breachof aduty either by alawyerto
theclient or by acliert to the lawyer.
(503 (d) (3); TRCP 192.5(c)(5).
Scrivner v. Hobson, 854 S.W.2d 148,
152 (Tex. App. DHouston [1% Dist]
1993, orig. proceedng).

0 Attedation of adocumert by a
lawyer. If the lawyer wasthe witness
to the documernt, his tegimony about
itssigning is not privileged 503
(c)(4); TRCP 192.5(c)(5).

0  Communicaions with alawyer
betweentwo clients who either
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jointly retainedor consultedwith the
lawyer and that are common to the
two partieinteress and relevart to
the dispute arediscoverabe. 503
(c)(5); TRCP 1925 (c)(5), Scrivner,
854 SW.2d at 152

0  Documertsthat pre-existedthe
attorney-cliert relationship arenot
privileged MortgageAmerica Corp.
v. American NatOIBank, 651 S.W.2d
851, 858 (Tex. App. BDAustin 1983,
writ refOch.r.e)

0  Non-confidertial matersof
empdoymert, such asthe tems,
conditions ard purpose of the
lawyerOemgoymert are
discoverabe. Allstate Tex Lloydsv.
Johnson, 784 S.W. 2d 100, 105 (Tex.
App. PWaco01989, orig.
proceedng).

o  Communicationswith clientOs
empoyeesisdiscoveraleif the
empoyeesdo not meetthe definition
of cliert under 503(a) and 503(b).

0 Thenamesand location of
persons with knowledge of relevart
factsisnot privileged TRCP 192.3
(c), Smith v. Southweg FeedYards,
835 SW.2d 89, 90 (Tex. 1992);
Giffinv. Smith, 688 SW.2d 112, 113
(Tex. 1985).

o  Setlemen ageemerts are not
coveredby the privilege.?2*!

%Ford Motor Co. v. Leggat, 904 SW.2d 643 (Tex.
1995) (Settlement agreements, including amounts,
are not subject to the attorney-client privilege where
they are relevant. Agreements were not given the
attorney-client privilege even though drafted by
attorneys.)



MEDIATION MATERIALS

Materials prepared for medation may
not be subjectto the privilege® A recert
decision held that a seriesof videaaped
interviews presentedduring amedation were
discoveraie® In thatcas anaircraft purchaser
filedcontractaction against aircraft
marufacturer, claiming the aircraft did not meet
contractspecffi caions asto cakin temperature
control. Aftermedation failed, the purchaser
fileda mation to compel discovery of edted
videaapesprovided by marufacturer for the
medation and of the unedtedcore videatapes
Thetrial court grartedthe mation.
Manufacturer filed a writ of mardamus claiming
that the videas were subjectto the attorney-
client privilege because they weremace to
facilitate legal services The Court of Appeak
disagreedholding that the tapeswere mack for
express purpose of presenation of factal
informaion atamedation proceedng in which
witnessesinvolvedin the dispute were
dedgnatedastedifying expert witneses

The tapesconsisted of quedions by the
attorney to current and formeremployeesabout
action theytook inthe ca. The attorney
stoppedthe tapng from timeto time to conduct
off the recad conversations with the employees
The Court held that the attorneys actions, and
the fact that the tapesdid not have any materials
regardng trial strategy or legal analysis,

29 Generally, mediation materials are considered
confidential. See TX CIV PRAC & REM § 154.073
a 154.073. Confidentiality of Certain Records And
Communications

(a) Except as provided by Subsections (c),
(d), (e), and (f), acommunication relating to
the subject matter of any civil or criminal
dispute made by a participant in an
alternative dispute resolution procedure,
whether before or after the institution of
formal judicial proceedings, is confidential,
is not subject to disclosure, and may not be
used as evidence against the participant in
any judicial or administrative proceeding.
OInreLearjet Inc., 2001 WL 1439997 (Texarkana
2001).
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demmstratedthe attorney-cliert privilege did
not apply.

Avary exrel. Estatesof Bourgeasv.
Bank of America, N.A., 2002 WL 442064
(Tex.App. BDallas2002, no writ) The court
held thatif acommunication mace by a
participart in analternative dispute resolution
(ADR) procedure doesnot relate to the subject
mater of the dispute or doesnot relate to or
arise out of the mater in dispute, it may not be
confidertial under the confidertiality provisions
of the ADR statute.

In re Accepancelns. Co., 33 S.\W.3d
443 (Tex. App. BDFort Worth 2000, no writ)
Held thatthetrial court violatedthe
confidertiality requiremens of the Alternative
Dispute Reslution Act (ADR) by requiring a
liahlity insurer's claimsspecialist to tedify
about the mamer in which she negotiated and
her communications with other participarts and
with other represertativesof the insurer during
the medations. The mamer in which medation
participarts negotiate should not be disclosedto
thetrial court.

Inre Daley, 29 SW.3d 915 (Tex.App.
B Beaumont 2000, no writ) The confidertiality
provision of statute precluding disclosure of all
matersrelating to medation isredrictedto
those matersoccuring during the settlement
proces. Statutory provision mardating
confidertiality of certain recads ard
communicaionsin medation isnot so broadas
to barall evidenceregarding everything that
occus at medation from being presntedin the
trial court, and rather than a blanket
confidertiality rule for participarts, the statute
rendersconfidertial only acommunicaion
relating to the subjectmater of any civil or
criminal dispute mack by a participart in an
alternative dispute resolution (ADR) procedure.

THE WORK PRODUCT PRIVILEGE

no exemption for witness statemerts
work product appliesonly to matrials
prepared mertal impressions developed,
or communications mack in articipation
of litigation or for trial.



The attorney work product privilegeis
derivative of the attorney-cliert privilege. In
fact, the two areoften confused Whilethey
cover mary of the sameissues there are
importart differences The work product
privilege coversonly the work done to represent
the clientOdntereds. By contrad, the attorney-
client privilege coverscommunications with the
client. The work product privilege requires
evidencethatthe materials werepreparedin
articipation of litigation. The attorney-client
privilege doesnot. Thisis animportart
distinction.*

WHAT IS WORK PRODUCT?
Rule 192.5 defineswork product as

(1) Material preparedor mertal impressions
developedin articipation of litigation or
for trial by or for a party or apartyOs
repreertatives including the partyOs
attorneys, consultarts, sureties
indemritors, insurers or agens; or

A communication mack in articipation
of litigation or for trial betweena party
and the partyOsepresertativesor among
apartyOsepresntatives including the
parlyOsaIIorneys, consultarts, sureties
indemritors, insurers employeesor
agents.

@)

#Goode v. Shoukfeh, 943 S.W.2d 441, 448 (Tex.
1997).

% Texaco Refining & Marketing, Inc. v. Sanderson,
739 S.W.2d 493 (Tex.App.-Beaumont,1987)
(Communications obtained in oil refiner's
investigation into fire were discoverable, in lawsuit
arising out of fire, upon finding that materials were
not prepared in connection with investigation or
defense of present, litigious claim or that materials
were prepared in anticipation of litigation based on
"good cause" belief that suit would be prosecuted;
good-faith belief, which is based upon past
experiences, that lawsuit may befiled in the future,
fails to establish good cause which would deny and
defeat discovery when anticipated litigation has not
yet been filed.)
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The rule redaces TRCP 166hb(3) that
formerly granted protecion to the idertity,
mertal impressions and opinions of consulting
experts, witness statemerts ard party
communications. The new rule focuseson the
Oc«xgawork productOof an attorney preparing for
trial.

Core work product is defined by the
rulesas

Ohe work product of an attorney or an
attorneyOsepresentative that contains the
attorneyOor the attorneyOsepresertativeOs
mertal impressions, opinions, conclusions or
lecal theaies(* Itemsfitting this definition are
not discoverabe. This protecion is absolute
The following have beenheld to be protecied as
Ocoe work productO:

An atorneyOsitigation file®

Indexes notesand attorney memas®’

Attorney corregpondencein connecton

with alawsuit®®

- Attorneytrial notes®

ASSERTING THE WORK PRODUCT
PRIVILEGE

To assertthe work product privilege, the
attorney must demonstrate that the material
sought waspreparedin articipation of litigation.
Thefirst part of thisinquiry isto determine the
earied date on which the party could reasonady
articipatedlitigation would follow anevert.
This date canoftenbe tracedto the time of the
occurenceunderlying the suit, i.e.aninjury.
However, some caseeshave held that the injury

B\W\iley v. Williams, 769 SW.2d 715,717 (Tex. App.
DAustin 1989, orig. proceeding).

¥ TRCP 192.5(b)(1)

% Occidental Chem. Corp. v. Banales, 907 S.W.2d
488, 490 (Tex. 1995).

% National Un. Fire Ins. Co. v. Valdez, 863 S.W.2d
458, 460 (Tex. 1993).

3" Garcia v. Peeples, 734 S.\W.2d 343, 348 (Tex.
1987)

% Humphreys v. Caldwell, 888 S.\W.2d 469, 471
(Tex. 1994).

% Goode v. Shoukfeh, 943 S.\W.2d 441, 449 (Tex.
1997).



date doesnot always setthe time a party
articipated|litigation. °

Not all materials preparedafter the
occurencedate areimmedately affordedthe
work product protections. The attorney must
demmstrate that the materials wereactually
preparedin articipation of the litigaon.** To
do this, the materials must pass atwo-part teg.

(1) Objective test

The Court must determine thata
rea®nabe peron would have articipated
litigation based on the circumsgtances The
mere factthat aninjury occurred may not be
erough to safisfy this prong of the teg.*

“0 See Jackson v. Downey, 817 S.W.2d 858, 860
(Tex. App. DHouston [1¥ Dist.] 1991)(Date of
occurrence in insurance claim denial case was date
claim was denied, not date of injury.); National Sur.
Corp. v. Dominguez, 715 S.W.2d 67, 68-69 (Tex.
App. BCorpus Christi 1986, orig.
proceeding)(Occurrence date was when surety denied
coverage in case regarding wrongful denial of bond.)
“! National Tank v. Brotherton, 851 S.W.2d 193, 202
(Tex. 1993).

“21d. at 203.Kupor v. Solito, 687 S.W.2d 441
(Tex.App.- Houston [14th Dist.]1985)(Rule making
non-discoverable communications between a party
and his agents, representatives or employeesin
connection with prosecution, investigation or defense
of claim did not apply in wrongful death suit to
communications by physician with attendants at
dialysis center where deceased waskilled, where by
physician's own admission those communications
were not made in connection with prosecution or
defense of alawsuit, since at time they were made
there was no pending claim nor lawsuit.); Scott v.
Twelfth Court of Appeals, 843 S.W.2d 439
(Tex.1992)(Tria court did not abuse its discretion in
ruling that forklift manufacturer's investigations of
accident between date it learned of accident and date
compensation carrier demanded reimbursement were
not made in anticipation of litigation, and therefore
were not privileged; manufacturer's risk manager
knew that representative of employer had stated that
forklift guard was defective, but he did not know
whether the potential plaintiffs, the injured employee
and the compensation carrier, shared thisview.);
Enterprise Products Co. v. Sanderson, 759 SW.2d
174 (Tex.App.-Beaumont 1988)(Whether thereis
good cause to believe that lawsuit will be filed,
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There must be proof from the nature or
severity of theinjury thatthereisa
Osbstartial charceGhat litigation will
follow.* Courts will look to Oatward
marifestationsOof a partyOsntert to sue to
determine if this portion of the ted is met.
OQ@itward marifestationsOrequiressometing
more thanan abstractfear or unwaraned
fearof litigation. The party seeking the
protecion doesnot have to prove thatthey
were absolutely convincedthatlitigation
would follow to support their concern.**

To satisfy this portion of the teg, most
Courtsrequire some type of affi davit or other
proof to demonstrate that litigation typically
follows a particular set of circumstances
This evidence should be includedin arny
moation seeking to invoke the privilege.

(2) Subjective test

The Court must also make a subjective
determination that the party ressting
discovery actually hada good faith belief that
litigation would ensue and conductedtheir
invedigation for that purpose.*

To satisfy the subjeciveted, itisbed to
include tegimony or affidavits from the
people actually making the determination that
litigation would follow anevert. The
tegimony should outline the steps taken after
other similar cags a brief description of why
litigation wasarticipatedand a short outline
of how theinvedigation could assist in trial
preparaton.

rendering information non-discoverable, depends
upon relevant, manifested, overt facts of particular
situation.)

*d. at 204.

*d. at 206.

**|d. at 204; Molev. Millard, 762 SW.2d 251
(Tex.App.- Houston [1st Dist.] 1988)(Unusual
circumstances of hospita patient's death and startled
reaction of patient's family to her death were not
"outward manifestations of litigation" which would
allow hospital to then assert party communications
privilege to pretrial discovery requestsin related
medical malpractice action.)



REGULARLY CONDUCTED
INVESTIGATIONS

The work product privilege may still
amly to invedigations thatareregularly
conducted after anoccurence’® However, the
ted still must be metand there must be proof
thatthe invedigation actually will assist in trial
preparaton.*’ This mears that not every
invedigation isgiventhe privilege. For
exampde, aninvegigation preparedfor a party
otherthanthatinvolvedin the suit will be
discoverable, evenif it stemsfrom the same
occurence’® If the invegigation wasdone for
arother lawsuit, the privilege doesnot apply.*
Teds done for reasons other thanthe lawsuit are
also not coveredby the privilege evenif they
involve the same facts or stemfrom the
occurence

ITEMS NOT COVERED BY THE WORK
PRODUCT PRIVILEGE

There areseveral ways that work
product may be discoverable. First, if the
itemsdo not reflectan attorneyOshought
proceses they maybe discovered TRCP
192.5(b)(2). Secand, thereare several other

“6 Cupples Products Co., Div. of H.H. Robertson Co.
v. Marshall, 690 SW.2d 623 (Tex.App.-Dallas
1985)(Any investigation by agent of party, made
subsequent to occurrence out of which the claim
being presently litigated has arisen, is privileged.);
Zenith Radio Corp. v. Clark, 665 S.W.2d 804
(Tex.App.-Austin 1983)(Fact that fire marshal isa
state employee does not mean that all information
which he obtains while performing his tasks is
privileged simply because at some later time the state
is, or may become involved in litigation arising from
thefire; in order for court to determine whether or
not fire marshal's report was protected from
discovery, it is necessary that facts be available to
show whether report was prepared in connection with
the state's lawsuit.)

“71d.

“8 Marshall v. Hall, 943 S\W.2d 180, 183 (Tex. App.
- Houston [1% Dist.] 1997).

“9 Turbodyne Corp. v. Heard, 720 S.W.2d 802, 804
(Tex. 1986).

%0 Allen v. Humphreys, 559 S.W.2d 798, 802-802
(Tex. 1977).
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catgoriesof evidence thatdo not fit in the
core work product definition.

HARDSHIP EXCEPTION

The requeding party may obtain non-
core work product if they demonstrate aneed
and hardship.®* To meetthisted, the
requeging party must show:

(1) Only non-core work productis
sought;

(2) A substartial needfor the matrials
to preparetheir case; and >

(3) Obtaining the materials would
creat an undue hardship for the

party.>
OFFENSIVE USE

A partyOsrivilege may be waivedif
they seekto obtain affirmatve relief basedon
the work product. Patiesseeking to breakthis
privilege must prove threethings. First, that their
opponert is seekng affirmatve relief. Secand,
that the evidencethe party refusesto produceis
outcome-determinative. And finally, thatthereis
no alterrative source for the evidence.® Al
threeelemerts must be present for the privilege
to be waived. If they are presert, it mayembe

*X In re Monstanto Co., 998 S.W.2d 917, 930 (Tex.
App. PWaco 1999, orig. proceeding)

*2In re Team Transport, Inc., 996 SW.2d 256, 259
(Tex. App. PHouston [14" Dist.] 1999, orig.
proceeding).

3 Floresv. 4" Ct. of Appeals, 777 SW. 2d 38, 42
(Tex. 1989), overruled on other ground, Dillard
Dept. Sores, Inc. v. Sanderson, 928 SW.2d 319, 321
(Tex. App. BBeaumont 1996, orig.
proceeding)(Witnesses credibility issue were
sufficient to demonstrate substantial need.); Leede
Oil and Gas, Inc. v. McCorkle, 789 S.W.2d 686, 687
(Tex. App. DHouston [1% Dist.] 1990 orig.
proceeding)( Death of witness interviewed by
attorney made neutral facts from hisinterview in
lawyer file discoverable.).

> Flores, 777 SW.2d at 42.

% Occidental Chem. Corp. v. Banales, 907 S.W.2d
488, 490 (Tex. 1995).

% Texas DPS Officers Ass(h v. Denton, 897 S.W.2d
757,761 (Tex. 1995).



the Court to dismiss asuit if the party asserting
the privilege is the plaintiff. >’

INFORMATION THAT PREDATES THE
LAWSUIT

A party is not ertitledto assertthe
privilegeif the materials predated the lawsdit.
The party seeking the materials must also
demmstrate that they were not createdin
articipation of litigation.

WITNESS INFORMATION

The work product privilege doesnot
extend to covertheidertity of trial experts and
withesses It also doesnot protectdisclosure of
withess or party statemerts. TRCP 192.5(c)(1).
A witness statemert is definedas(1) a written
statemert signed, adopted, or approvedin
writing by the person making it, or (2) a
stenographic, mechanical, electical, or other
type of recading of awitnesOoral statemert,
or ary substartially verbatim transcription of

sucharecading. TRCP 192.3(h). An attorneyOs

notestakenduring the conversation with a
witnessis not discoverade.

TRIAL EXHIBITS

Trial exhibits that arerequiredto be
disclosedper a court order arenot subjectto the
privilege. TRCP 192.5(c)(2).

IDENTITY OF FACT WITNESSES

The privilege doesnot exclude
discovery of party and fact witnessednames
address and telephone numbers TRCP
192.5(c)(3).

PHOTOGRAPHS
Photographs and other electronic image

recadings thata party intends to offer as
evidencearenot privileged TRCP 192.5(c)(4).

51d. at 763.

HUSBAND AND WIFE PRIVILEGE

- Communication to spouseis privileged
if:
o Made privately to spouse
o Not interdedfor disclosure
- Spousal privilege maybe asserted by
either spouse and their repreentatives

Communicaions betweenspousesmay be
kept confidertial. Tex. R. Evid. 503 sets out a
two-part definition for the privilege. The
communicaion must be macde privately to the
other spouse ard not be intended for disclosure
outside of the relationship.® The person
claiming the privilege must prove thata
mariage existed® The privilege may be
asserted by the spouse who mack the statemert,
herguardanor representative or the other
spouse. Thereis a presumption that one spouse
hasthe authority to claim the privilege on behalf
of the other spouse ® The privilege survivesthe
deah of the spouse and remains pre<ert on
conversations that take place before a divorce.

ITEMS NOT PROTECTED BY HUSBAND
AND WIFE PRIVILEGE

There areseveral areaswherethe
privilege doesnot protectcommunications. They
include:

%8 Lanhamv. Lanham, 145 S.\W. 336 (Tex.1912)
(Letterswritten by husband in his lifetime to hiswife
complaining of her lack of sincere affection for him,
and of her conduct to his mother, held confidential
communications, and inadmissible in aid of her
contest of her husband'swill.)

% Larav. State, 740 S.W.2d 823, 837 (Tex. App. B
Houston [1% Dist.] 1987, writ ref@)(Must prove all
elements of common law marriage to assert the
privilege.)

% Tex. R. Evid. 503 (a) (3).

%1 \Wiggins v. Tiller, 230 S.W.2d 253, 254 (Tex. App.
D San Antonio 1921, no writ); Freeman v. State, 786
S.W.2d 56 (Tex.App.-Houston [1st Dist.]
1990)(While divorce removes bar of disgualification
of former spouse from testifying, it does not
terminate privilege for confidential communications
made during the marriage. Rules of Crim.Evid.504.)
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- Non-confidertial communicatons.®

- Communications macke in the presence of
athird party.*®

- Nonverbal communicatons. *

- Communications regarding crimeor
fraud.®

- In lawsuits betweenthe spouses®®

- In crimesaggainst spouse or children ¢

- Mental competency hearings. ®

- Communications mace before the
mariage. ®

- Conversations with childrenof the
mariage. "

- Actions of the spouse. ™

RECENT CASES CONCERNING THE
HUSBAND AND WIFE PRIVILEGE

Marshall v. Ryder Sysem, Inc., 928
SW.2d 190 (TexApp. DHouston [14™ Dist.]
1996, no writ). Married claimarts brought action
against transportation companesand othersfor

%2 Bear v. State, 612 S.W.2d 931, 932 (Tex. Crim.
App. 19981)

%3 Gibbons v. State, 794 S.\W.2d 887, 892 (Tex. App.
BTyler 1990, no writ); Lowe v. Sate, 676 SW.2d
658

(Tex.App. BHouston. [1st.Dist.] 1984)(When a
marital communication is made in front of athird
party, the marital communication privilegeis
destroyed.)

% Freeman v. Sate, 786 S.W.2d 56, 59 (Tex. App.
Houston [1% Dist.] 1990, no writ).

® Tex. R. Evid. 504 (a) (4) (A).

% Tex. R. Evid. 504 (a)(4)(b), Earthman@ Inc. v.
Earthman, 526 S.\W.2d 192, 206 (Tex. App. b
Houston [1% Dist.] 1975, no writ); First Bank of
Soringtown v. Hill, 151 SW. 652
(Tex.Civ.App.1912) (Conversations between
husband and wife concerning her property rights and
the admission of the husband of his wrongful transfer
of her separate personalty are not privileged
communications within Rev.St.1895, art. 2301.)

¢ Tex. R. Evid. 504 (a)(4)(c)

% Tex. R. Evid. 504(a)(4)(d)

* Tex. R. Evid. 504

°port v. Heard, 764 F.2d 423, 428 (5™ Cir. 1985).
™ Serling v. State, 814 S.\W.2d 261 (Tex.App.-
Austin,1991) (Marital communication privilege
applies to utterances and not to acts. Rules of
Crim.Bvid., Rule 504(1).)

contamination of property with spilleddie<l
fuel and for failure to cleanup spill site.It was
discoveredthat husband had spiked monitoring
wells with diesel fuel during the litigation. The
deferdarts sought discovery of the husbandOs
tampering with the wells. The husband asserted
his Fifth Amendmert privilege against self-
incrimination. His wife claimedthe marital
privilege. The Court deriedthe wifeOslaim of
privilege primarily based on the Odfensive useO
waiver ard grarted deah penalty sanctions.

Weaver v. Sate, 855 SW.2d 116
(TexApp. DHouston (14" Dist.] 1993) This
ca® dealk with a claim of spousal privilege from
acouplein anapparent common law marriage.
The court outlinedthe requiremerts of a
common law marriage;i.e. (1) proof thatthe
partieshad apresn ageanert to be married,
(2) thatthey live together ashusband and wife,
and (3) thatthey represertedto othersthatthey
werein fact married.”” Whereall of these
elemerts arenot found, the privilege camot be
applied In the present case, the QvifeOwas
awarethat she had not dissolveda previous
mariage. Eventhough all the elemerts of a
common law marriage were present, the prior
mariage interuptedthe formation of avalid
mariage. The court held that this meart the
OwifeQcould not assert the privilege.

The Court stated

OThelanguage of Rule 504(2) is clear
and objectve—-it usesthe word Opouse OWe
must theninterpret the rule to meanwhat it says,
and aspouse is one who islegally marriedto
arother. The rule doesnot say Optative spouse O
Omynificart other Gor Oglfriend.@

This decision indicatesthat courts will
strictly examine the nature of the relationship to
determine whether the privilege will apply.

"2 For the elements of acommon law marriage see
Tex.Fam.Code Ann. & 1.91(a)(2) (Vernon 1975);
Phillips v. State, 701 SW.2d 875
(Tex.Crim.App.1985), cert. denied, 477 U.S. 909,
106 S.Ct. 3285, 91 L.Ed.2d 574 (1987).
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COMMUNICATIONS TO CLERGY

- Only appliesto communications made to
clergy acting asa spiritual advisor

- May be asserted by individual making
statemert or their represenative

Communicaions with clergy areprivileged
In order to assert the privilege a party must
prove two things. First, that the discussions were
madce with anindividual that the party
reamnably believesis a spiritual advisor.
Secand, that the conversations were done while
the clergy wasacting asa spiritual advisor.”
The privilege hastradtionally beengivena
broad scope. However, recer cagshave sought
to define and potertially narrow the privilege. In
Maldonado v. Sate, 59 S.W. 3d 251 (Tex. App.
DB Corpus Christi 2001, writ refO} the court
narrowedthe privilege to only communications
addressedto the clergy while he wasactingin
his professional capacity. This wasa criminal
caginvolving amanwho wascharged with
indecerty with achild. Prior to being arresed,
the manwasconfronted by a church bishop
about his actions with the child. At trial, the man
sought to prevert tegimony from the bishop
about that meeting. The Court held thatthey
bishop could tegify becaise the conversations
were not covered by the clergy privilege. The
Court focused on the fact that the specific
purpose of the meetng wasto discuss the
inappropriate behavior, not to seek spiritual
guidance. Because the defendart did not presernt
evidencethat he mack statements atthe meetng
with areasonahle expectation of confidertiality,
the court refusedto allow the privilege.

TRADE SECRET PRIVILEGE

- peron hasaqualifiedprivilege to protect
atrade seaetthatthey own

- atrade seaetisaformula, pattern, device
or compilation of information thatis used
in oneObusines

Trade secrets canbe privileged ™ The
informaion camot be generaly known ard an

" Tex. R. Evid. 505(b)
" Tex. R. Evid.507

effort must be made to keepthe information
secretbefore the privilege will apply.” The
Court may still order theinformaion to be
producedduring discovery if the informationis
material to the case, necessary to the litigation
and unavailable from arother source.”® When
disclosure of atrade seaetis compelled, the
court must take steps to protect it.”” This may
include hiring anexpert to assist the court in
determining how to disclose or redactthe
informaion to protectthe secret.

ASSERTING TRADE SECRET
PRIVILEGE

To egabish atrade secretprivilege, the
informaion should be shown to satisfy the
following ted:

(1) theextent to whichtheinformaionis
known outside of his business;

(2) the extert to whichit isknown by
empoyeesard othersinvolvedin his
business;

(3) the extent of the measirestakenby him
to guardthe secrecy of the informaton;

(4) thevalue of theinformaion to him ard
his competitors;

(5) theamaunt of effort or money expended
by him in developing the information;

the ea® or difficulty with which theinformaion
could be properly acquiredor duplicated by
others®

" Rugen v. Interactive Business Sys., 864 S.W.2d
548, 552 (Tex. App. BDallas, 1993, no writ)

"®In re Continental Gen. Tire, Inc., 979 S.W.2d 609,
613 (Tex. 1998)

" Automatic Drilling Machs., Inc. v. Miller, 515
S.W.2d 256, 259 (Tex. 1974), Chapa v. Garcia, 848
S.W.2d 667, 668 (Tex. 1992). In re Continental Gen.
Tire, Inc. (For example, the court limited access to
the information to the partiesin this lawsuit, their
lawyers, consultants, investigators, experts and other
necessary persons employed by counsel to assist in
the preparation and trial of this case. Each person
who was given access to the documents had to agree
inwriting to keep the information confidential, and
all documents must be returned to owner at the
conclusion of the case)

"8 Chapa v. Garcia, 848 S.\W.2d 667, 670 (Tex.1992);
Center for Economic Justice v. American Ins. Co., 39
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OVERCOMING THE TRADE SECRET
PRIVILEGE

Whenthe party asserting the privilege
demmstratesthat the privilege exists, the burden
shiftsto the requeding party to presen eviderce
that edablishesthatthe informaton is necessary
for fair adudicaion of its claims "

To overcanethe privilege, the
requeging party should presert evidencethatthe
materials arenecessary to the litigation and
camot be rea®nably obtainedfrom an
alternative source. The plaintiff failedto meet
this burdenwhile requeding atire formulain the
In re Continental Gen Tire ca®. The plaintiff
hadfiledan affidavit from its expert stating
various rea®ns why the formula wasnecesary.
But the court found thatthe plaintiff failedto
demamstrate that it hadary other marufactrerOs
formulasto comparethe secretwith ard thatthe
expertcould not link the formulato the physical
propertiesof thetirein the case ®

RECENT CASES CONCERNING TRADE
SECRET PRIVILEGE

John Paul Mitchell Sysems v. Randalls
Food Markets, Inc., 17 SW.3d 721 (Tex.App. D
Austin 2000, no writ) This casinvolveda hair
careproducts marufacturerOsuit against a retail
grocery chain and a hair careproducts
distributor. The suit allegedthat the chain ard
the distributor hadinfringedon atrademark and
had conducted unauthorizedresale of its
products. The marufacturer sought to discover a
list of the distributorOsuppliers The distributor
ressteddiscovery and assertedthatthe list was
subjectto the trade secrets privilege. The
distributorOsresdert tegifiedthat he
maintained redricted acces to thelist, explained
the time and money spert to develop thelist,
de<ribedlist's value to distributor, and specified
thatinformaton on list could not be readly
obtainedor duplicated The hair care

S.W.3d 337 (Tex. App. BAustin 2001, no writ)
(Involved suit seeking temporary injunction).

In re Continental Gen. Tire, Inc., 979 S.W.2d at
613.

8 In re Continental Gen. Tire, Inc. at 615.

marufacturer arguedthat production of the list
would be useful to tracking down witnhessesto
the trademarkinfringemert allegationsin the
ca®. The court deniedthe requed noting thatthe
marufacturer hadfailedto carryits burden after
the distributorOgresdert tedified The court
held that the marufacturer failed to de<ribe
with particularity how the lists would help reach
conclusionsin the cas. It further held that there
must be a showing thatthe informationis
necesary, not merely useful, to thelitigationin
orderto warrarnt production.

In re Leviton Mfg. Co.,, Inc., 1 SW.3d
898 (Tex App. - Waco 1999, orig. proceedng).
Court held that a showing of relevancealoneis
not adequate to obtain discovery of atrade
secret Ordering discovery of trade seaetis
improperif the party seeking the information has
not metits burdenunder to show the informaion
wasnecessary to afair adudicaton of the claim.

In re Frost, 998 S.W.2d 938 (Tex.App.-
Waco01999, orig. proceedng). The court held
thatoncea party ressting discovery egabishes
thatinformaton is atrade seaet, the burden
shiftsto the requeding party to egablish thatthe
informaion is necessary for afair adudication
of its claims The cag involvedtwo busineses
involvedin abreachof contract action. One
party sought to discover the otherOsustomer
list, claiming thatit wasnecesary to discussits
use with customers The court held that this was
insuffi cient to overcanethe trade seaet
protecion. The court ruled that disclosure of
trade secrets placeda higher burdenon the
requeging party to show more thanthe
relevancy of the information sought. Absernt a
clearconnecton to animportart issue in the
ca®, thetrade secretprivilege will not be
waived.

PHYSICIAN- PATIENT PRIVILEGE

- Reaquirescommunicaton between
physicianand patiert

- Must concern physicianQgrofessional
senices

- May be asserted by the physician, patient
or representative of the patiert
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The physician patiert privilege existsto
encourage the full communicaion of
informaion necessary for effecive treatment
and to prevent unnecesary disclosure of
peronal information.®

ASSERTING THE PRIVILEGE

The party asserting the privilege must
show that the physicianislicersedto pracice
medcinein any state or nation, or thatthe
patiert rea®nally believedthe physicianwas
licersed® A patiert is defined asany person
who seesor consults with aphysicianto receive
medcal care ® The privilege hasbeenexterded
to chiropracbrs, dentists, podiatrists and
emegercy medcal tecicians.®* A physician
patiert relationship suffi cient to creat the
privilege may exist evenif the patiert is not
conscious.®® But not every interacton with a
heakh care provider creatsthe relationship.
There must be evidence that the patient sought
medcal care to invoke the privilege %

The privilege protects the patiertOs
communicaions with the physicianand recads
of the patientOsdertity, diagnosis, evaluation or
treamert that are creatd or maintainedby the
physician®” Confidertial communicaions macde

® Tex. R. Evid. 509; R. K. v. Ramirez, 887 SW.2d
836, 840 (Tex. 1994).

8 Tex. R. Evid. 509 (8)(2).

8 Tex. R. Evid. 509 (8)(1); Tarrant Cty. Hosp. Dist.
v. Hughes, 734 S\W.2d 675, 677 (Tex. App. BFort
Worth 1987, orig. proceeding).

8 See Occupational Code Section 201.402; 258.102;
202.402; and Health and Safety Code Section
773.091.

& Garay v. County of Bexar, 810 S.W.2d 760, 764
(Tex. App. BSan Antonio 1991, writ denied).

% Tarrant County Hosp. Dist. v. Hughes, 734 S.W.2d
675 (Tex.App. - Fort Worth 1987 no writ)
(Physician-patient privilege contained in evidence
rule was not applicable to discovery request in
wrongful death action that hospital produce names of
blood donors who gave blood used in transfusions
received by patient who contracted acquired immune
deficiency syndrome.)

8 Tex. R. Evid. 509 (c); In re Columbia Valley Reg®
Med. Ctr., 41 SW.3d 797, 801 (Tex. App. BCorpus
Christi 2001, orig. proceeding).

to amertal health professional are also
privileged®

EXCEPTIONS TO PHYSICIAN-PATIENT
PRIVILEGE

There areseven excegions to the
physician-patert privilege® They are:

(1) Patientlawsuits - Communicaions
arediscoveradeif the patiernt sues
the doctor or isthe complainart in a
licerse revocation hearng and the
informaion sought isrelevart to
those claims or defersesto them.*

(2) Written Consent — The privilegeis
waivedif the patiert or his
repreenative signs a written
consert to release the information.”
However, note that a pati enOs
releas of informaion to one party
doesnot waive the privilege to all
potertial uses*

(3) Suitsfor Delt — Medical
information canbe discoveredin a
suit to collectmedcal expenses
incurred by the patert. %

(4) Physcal, mental or emational
condition relevant to claim — The
privilege doesnot apply to medcal
informaion concerning a condition
thatthe patiert is seeking to prove
existsaspartof aclaimorin
deferse of it.** Thismay also

8 Tex. R. Evid. 510 (b)(1).

8 Tex. R. Evid. 509(e).

% Tex. R. Evid. 509 (€)(1).

. Tex. R. Evid. 509 (f).

92 See Alpha Life Ins. Co. v. Gayle, 796 S.W.2d 834,
836 (Tex. App. DHouston [14™ Dist.] 1990, orig.
proceeding) (Patient® authorization to release
records to insurance company did not allow insurance
company to release the documentsin alawsuit in
which the patient was not aparty.)

% Tex. R. Evid. 509 (€)(3).

% Rios v. Texas Depart. Mental Health and Mental
Retardation, 58 S.W. 3d 167 (Tex. App. BSan
Antonio 2001, orig. proceeding)(Deposition
testimony by injured driver's physician about
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remove the privilege from someme
not aparty to the lawsuit. *

(5) Disciplinary invegigations—
Medical records of adoctor or nurse
subjectto adisciplinary
invedigation maybe discovered *

(6) Commitment proceedngs— A
patentOsecads may be
discoverabe in involuntary
commitmert proceedngsand in
court-orderedtreamert or probabe
cause hearings.”’

(7) Institutional nedect— Medcal
recads of a patiert suspected of
being abusedwhile in aninstitution
may be discoveraldein a suit
regardng the abuse.

MENTAL HEALTH INFORMATION

Mental heath information is gererally
consideredprivileged However, thereare six
excepions. They are:

D Patient lawsuits D Mental
heath recads are not
privilegedin cagsinvolving
apatient suing the mertal
heakh care provider for
malpracticeor if the patiert
isthe complainart in a
licerse revocation
proceedng.”

communications with driver was admissible under
litigation exception to physician-patient privilege, at
trial of defendant's negligence action against state
agency and agency employee, where communications
involved were relevant to condition upon which
driver based claim for damages.)

% Tex. R. Evid. 509 (€)(4); R. K. v. Ramirez, 887
S\W.2d at 842; Groves v. Gabriel, 874 S.W.2d 660,
661 (Tex. 1994).

% Tex. R. Evid. 509 (€)(5); Medical Practice Act,
Occupational Code Section 159.003(a)(5).

9 Tex. R. Evid. 509(e)(6).

% Tex. R. Evid. 509 (€)(7); See also Health & Safety
Code Section 242.002 (10).

% Tex. R. Evid. 510 (d)(1).

2 Writtenwaivers DA patient
may waive the privilegein
writing.'®

3 Suit for delt BDRecads are

not privilegedin doctorOs
suit to callectpaymert for
seniicesrerderedto
patert.’

4 Communication made
without privilege B
Communicaions during
court-orderedproceedngs
may be discoveraleif a
judge concludesthat the
patient wastold they would
not be kept confidertial. '

5 I nformation relevant to
claim or defense DMental
heakh information relatedto
aclaim for physical, mental
or emational condition may
be discoverabie.'®

(6) I nstitutional abuse BMental
heakh recads are
discoverabein cases
regardng abuse or nedect
of the patiert.’®

MEDICAL PEER REVIEW PRIVILEGE

The medcal peerreview privilegeis
dedgnedto protectfrom disclosure interral
efforts to invedigate medcal conduct. The
privilegeOscope hasbeenexpandedto
encompass awide range of information.

100 Tex . R. Evid. 510 (d)(2).

101 Tex. R. Evid. 510 (d)(3).

102 Tex. R. Evid. 510 (d)(4); Dudley v. Sate, 730
S\W.2d 51, 54 (Tex. App. DHouston [14™ Dist ]

1987, no writ).

103 M.AW. v. Hall, 921 S\W.2d 911, 913 (Tex. App. B
Houston [14™ Dist.] 1996, orig. proceeding)

10% Tex. R. Evid. 509 (€)(7); See also Health & Safety
Code Section 242.002 (10).
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The bass for the peer review privilegeis
found in the Occupations Code Section 160.001.
The secton definesmed cal peerreview
committeeor professional review body asa
committeeof a heakh care entity, of the
governing board of a heakh careertity, or of the
medcal staff of a heakh care ertity, which (1)
operaesunder writtenbylaws approvedby the
policy-making body or the governing board of
the heath careertity ard (2) is authorizedto
evaluate the quality of medcal and health care
servicesor the competence of physicians,
including evaluation of the performarce of those
functions specffied by the Heath & Safety Code
Secton 85.204 and Occupation Code Secion
151.002(a)(8).

An entire paper could be writtenon the
subjectof the peerreview privilege.
Unfortunately, thisis not that paper. The
following isabrief overview of the issues
involvedin asserting and overcoming the
privilege. Those wishing for more informaton
should review the following TexasSupreme
Court cases In re University of Tex. Hedth Citr.,
33 S\W.3d 822 (Tex. 2000); Brownwood RegQl
Hosp. v. 11" Ct. of Appeds Bro, 927 SW.2d 24
(Tex. 1996); Irving Hedthcare Sys. v. Brooks,
927 SW.2d 12 (Tex. 1996); and Memorial
Hosp. v. McCown, 927 SW.2d 1 (Tex. 1996).

ASSERTING PEER REVIEW PRIVILEGE

To assertthe privilege, the party must
demmstrate that the requededrecads were
creakd, receved, maintained or developedby a
peerreview committee. The documerts arenot
subjectto discovery by apatient with a suit
agpinst the doctor or by the doctor in a suit
against a hospital."® Similar privilegesapply for
nurses Seethe Nurse Practice Act, Occupations
Code Secton 301. 417.

105 Brownwood, supra. at 27; Irving Healthcare, supra
at 16-17.

WHAT IS NOT COVERED BY THE
PRIVILEGE

Itemssubjectto the peer review
privilege may be discoverabe and admissible if
they arerequiredto be disclosed by law.
Disclosure is required for the following:

- Reportsto or from licersing boards. Occ.
Code Secton 160.002

- Reportsto another protectedreview
committee.ld. Section 167.007(c)

- Civil rights acions against the peer
review committee.ld. Section
160.007(b).

- Disclosure of action stemming from the
peerreview committeeOacionsto the
doctor involved Id. Secion 160.007 (e)

- Disclosureto law erforcement offi cers
conducting criminal invedigations. Id.
Secton 160.007 (g)

- Wherethe privilegeis expresly waived.
Id. Secton 160.007 (e)

RECENT CASES INVOLVING PEER
REVIEW PRIVILEGE

Inre Ching, 32 S\W.3d 306 (Tex.App. B
Amarillo 2000, orig. proceedng) This cas
seemsto cag doubt on whether the Occupation
CodeOsgrovisions requiring disclosurein
articompetitive and civil rights action still
exists. The court required some preliminary
findings concerring the relevance of the peer
review matrials involvedin the case. The court
review wasdedgnedto prevert fishing
expedtions and possible abusesof the privilege.

Wheeler v. Methodist Hosp., 2000 WL
1877658, 17 IER Cases235 (TexApp. B
Houston [1¥ Dist.] 2000) (Note: This opinion
hasnot beenreleasedfor publicaion) Physician
sued hospital for defamation in connection with
hospital's report to National Practitioner Data
Bark (NPDB) stating that physicianhadbeen
summaily suspendedfor failing to achereto
termsof a practiceimprovemert plan The
doctor sought to obtain recads concerning a
medcal peerreview of hisactons. The court
held that the doctor wasentitledto discover
documerts concerring the actons the committee
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took against him and documerts that had either
beenshared, or originated from, a source outside
of the committee.The privilege did not attachto
documerts from outside sourcesmerely because
they were submittedto the committee.

Sephan v. Baylor Medcal Certer at
Garland, 20 S\W.3d 880 (Tex.App. B Dallas
2000, orig. proceedng) The caz involveda
physicianclaiming intertional infliction of
emdional distress based on adverse action
report. The physiciansought discovery of the
hospitalOpeerreview ard credertialing proces
to demmstrate that therewasno bads for
statemert that he wasincompetert and
nedigen. The court deriedthe requeg and held
that the peerreviewOseport held no beaing on
the truth or falsity of the accisations.

In re Ostegpathic Medcal Center of
Texas, 16 SW.3d 881 (Tex.App. BFort Worth
2000, no writ) This wasa premisesliahlity cas.
The plaintiff fell while on the hospital premises
and sought discovery of secuity reports
gereraked about the incidert. The hospital
assertedthe peerreview privilege and provided
anaffidavit from its chairmanclaiming that the
documerts were subject to the privilege and
submittedto apeer review committee.The
Court ageeddespite the factthat the report was
not created by a doctor, waspart of the
hospital®segularly conducted business and that
therewasno statutory requiremert thatthe
documerts be submittedto a pee review
committee.The court seemedto focus on the
factthat the hospital chairmarQsaffidavit creaed
the presumption that the documents were subject
to the privilege and that the plaintiff did nothing
to counter this assertion.

In re WHMC, 996 SW.2d 409
(TexApp. DHouston [14™ Dist.] 1999 no writ).
This case held that the hospital committee
privilege doesnot apply to documerts
gratuitously submittedto a committeeor creatd
without committeeimpetus and purpose.
However, where the hospital preserted a nurseOs
affidavit that trackedthe required language to
assertthe privilege, the burdenshiftedto the
party seekng the documentsto provide evidence
to overcame the presumption that the privilege

amlies It remainsto be seenwhat evidence
could exist to challenge the assertions that the
privilege applies

In re Pack, 996 SW.2d 4 (Tex.App. b
Fort Worth 1999, no writ) This case sought to
put TexasDepartment of HumanSevice survey
reallts of a nursing homeinspection underthe
peerreview privilege. The nursing home
operabr arguedthat the records weresubmitted
to the homeDsyuality asurance committeesand
should be privileged However, the court held
that becaise theinformation is availad e from
another source, i.e. TDHS, simply submitting
the information to the pee review committee
doesnot create aprivilege.

MISCELLANEOUS PRIVILEGES
POLITICAL VOTE

No one canbe forcedto reveal how they
votedin a political election unless the vote was
cagilleqlly. Tex R. Evid. 506. If the vote was
cagilleqally, the person is not consideredto
meetthe definition of avoter for any purpose.’®

SOCIAL SECURITY INFORMATION

Sacial Secuity informaton maybe
subjectto aprivilege.'” Any informaton
cdlectedby the Secretary of Heakth and Human
Senicesor the Secretary of Labor may be
coveredby the statute. However, the statute is
silent on how the privilege may be asserted and
who potertially is coveredby it.'®®

ENVIRONMENTAL AUDIT PRIVILEGE

Thereis aprivilege that protects
disclosure of the reaults of environmertal audits
conductedat real property facilitiesand
operaionsin Texas'® The Environmertal,
Health, & Safety Audit Privilege Act grantsthe

196 §mmons v. Jones, 838 S.W.2d 298, 300 (Tex.
App. DEI Paso 1992, no writ)

197 See 42 U.S.C. Section 1306(a).

198 TEIA v. Jackson, 719 SW.2d 245, 247 (Tex. App.
DEI Paso 1986, writ ref@ n.r.e.).

199 See TRCS art 4447cc Section 5.
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privilege to the owner or operabr of the land
subjectto the audit. The owner and operabr are
the only ertitiesthat canassertthe privilege.

LEGISLATIVE PRIVILEGE

A statelegslative represenative camot
be forcedto tegify about their legslative
acivities *°

ASSERTING PRIVILEGES UNDER THE
NEW RULES

- donObbscure privilegeswith numeraus
unfoundedobjecions

- withhold privilegedevidernce

- submit support for eachrequired elemert
of privilege

- prepareprivilegelog

- Osap-backOinadvertertly produced
eviderce

A completely new procedure for
asserting claimsof privilege wasadopted when
the rulesof procedure werechangedin 1999.
Today, you camot simply objectto adiscovery
requed that seeks potertially privileged
informaion. TRCP 193.2(f). Instead, parties

1911 re Perry, 60 S.W.3d 857 (Tex. 2001) (A group
of state residents filed suit challenging the senatorial
and representative redistricting plans adopted by the
Legislative Redistricting Board (LRB) as
unconstitutional. The residents sought to depose the
Governor and former Secretary of State regarding the
LRB's consideration and formulation of the plans.
The Supreme Court held that legidative immunity
applied to the activities of the LRB's members and
their aides in developing the redistricting plan, and
such immunity encompassed evidentiary and
testimony privilege, precluding compulsory
disclosure in discovery.); State v. Sims, 871 S.W.2d
259 (Tex.App.-Amarillo 1994)(Texas has not
adopted federal rule that, once public official has
raised defense of official immunity, no discovery
may be had of that official until trial court has made
threshold determination that right or rights alleged to
have been violated were clearly established.)

must OasertOthe privilege and follow the new
guidelinesfor preserving the privilege. TRCP.
193.3 A party asserting a privilege must:

(1) Withhold the privilege evidence— A
party should provide asmuch
regonsive discovery aspossible and
withhold only that evidernce subject
to aprivilege. Making too mary
objectons and failing to produce
anything regponsive may waive the
privilege '

(2) Sewewithholding statementbBA
party asserting a privilege must
provide the opponert with a
statemert in regonse to the
discovery requed that certain items
arebeing withheld. The statemert
canbe filed separaktly from the
formal discovery regponse. The
statemer must (1) idertify that
informaion regonsive to the
requeg waswithheld, (2) idertify
the requed to which the information
relates ard (3) identify the privilege
asserted ™

The party seeking to prove the
privileged status of acommunicaion hasthe
burdenof producing evidence on eachelemert
of the privilege 2 The merelisting of a specific
privilegein aregponse or aprivilege log does
not prove that privilege; proof of the facts that
justify the claim of privilegeis necesary.***

CHALLENGING ASSERTION OF
PRIVILEGE

A party seeking privilege evidence
should requed aprivilege log. Under the rules
the withholding party is requiredto producethe
privilege log within 15 days of the requed for
it."® The log should contain a specffic privilege

M TRCP 193.3(3)

12 TRCP 193.3(a); In re Monsanto, 998 S\W.2d 917,
924 (Tex. App. DWaco 1999, orig. proceeding).

13 Giffin v. Smith, 688 SW.2d 112, 114 (Tex. 1985).
14 TRCP 193.4(a)

15 TRCP 193.3(b)
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for eachwithheld item and a description of the
informaton or material being withheld.**°

SNAP-BACK PROVISION

A party mayassertaprivilege on
evidencethatisinadvertertly producedduring
discovery.™"” This rule wasdesgnedto reduce
costs ard risks associated with reonding to
large documert discovery requeds. It allows the
party reponding to discovery to withdraw
evidencesubjectto aprivilege. To claim the
privilege, the party must (1) serve anamered
withholding statemert within 10 days of
learning of the inadvertert production of
privilegedeviderce, (2) idertify the informaton
erroneausly produced (3) idertify the privilege
being asserted, ard (4) requed that all copiesof
the privileged evidence be returned.™*® Either
party may requed a hearing on the asserted
privileges **° If neither party requeds a hearing,
the party requeging the discoveryis presumedto
have waived the discovery reques.*? If a
hearing is set, the burdento provide the court
with evidence to support the privilegerequed is
on the party aserting the claim.*** The party
may rely on affidavits if they are served atleas
sevendays before the hearing.*? If the party
intends to have live tegimony, it must procure a
court reporter, have the witness sworn and off er
exhibits during the hearng with all the
formalitiesof trial.”® Wherethe documerts
themslvesare requiredto prove the privilege,
the party should provide acopy in camera. ***

M6 TRCP 193.3(b)(1)

1 TRCP 193.3 (d)

M8 TRCP 193.3 (d)

U9 TRCP 176.6 (d), (), 192.6, 193.4
120 TRCP 193.4 (b)

12 TRCP 193.4(a)

122 TRCP 193.4(a)
123 |d.

124 id.
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