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I. SCOPE OF ARTICLE

The new rules of discovery governing deposition practice have been in effect for over three years.
This paper will address the deposition practice under these new rules. The paper will also address
some helpful practical considerations for the practitioner.

II. EFFECTIVE DATES

A. Discovery Control Plans - TEX. R. Civ. P.190.

The stated aim of the discovery control plan isto promote the efficient resolution of cases by
assigning each caseto a“level” whichwill control theissues based on specific criteria Idedly,
cases assigned to the lower-level designation will level the playing field for plaintiffsin smaller
cases by preventing them from being inundated with voluminous discovery from defense
counsel, whilean assignment to one of the higher tiers should provide mechanismsfor discovery
safeguards in complex cases.

The discovery control plans set forth in Rule 190 apply only to casesfiled after January 1,1999.
Thecourt may, initsdiscretion, adopt adiscovery control plan consistent with Rule 190 for cases
filed before that date.

In two recent decisions, the Courts of Appeals have held that the new Rules apply to casesfiled
beforeJanuary 1, 1999. The Courtshavehedd, generally, that procedural rulesapplyto suitsfiled
before the effective date of the New Rule, aslong asthe parties vested rights are not impaired.*

In assessing the course of a case found in the “gray area,” contemplate the following. First,
consider whether the court has previously issued a Docket Control Order on discovery or hasan
appropriate discovery control plan in place prior to January 1, 1999. Second, if no discovery
order is in place, consider whether the requested discovery falls within one of the limited
exceptions, discussed above, which would make it impracticable to implement the new Rules.
Lastly, consider whether the implementation of the New Rules would impair a parties’ vested
right in some way.

A plaintiff must allege the appropriatelevel of discovery inthe first numbered paragraph of its
original petition. Tex.R.Civ. P.190.1.

Yinrew&c Trucking, Inc., No. 09-99-017-CV, 1999 WL 215964 (Tex. App. Beaumont, April 15, 1999,
orig. proceeding); In Re Team Transport, Inc., No. 14-99-00444-CV, 1999 WL __ (Tex. App. Houston - 14"
District, May 21, 1999).



B. Other Rules and Limitations.

1. All remaining rules affecting depositions are applicable to all depositions regardless of
when the action was filed, effective January 1, 1999.

2. Rulesregarding notices apply to al notices served on or after January 1, 1999.

a. Presumably this means that if a notice was served on December 30, 1998, for a
party’ s deposition to take place 15 days later, and also included a request for documents of
a party to be produced at the time of the depostion, the notice would not necessarily be
automatically objectionable, because it arguably would have been proper at the time it was
served.

b. By the same token, if the responding party did not file a motion to quash the above
notice within 3 days of being served with it, the party would have to obtain aruling on such
amotion. [See Rule 199.4].

3. Rulesregarding motions for protection and motionsto quash apply to all such motions
filed on or after January 1, 1999.

4. Rules regarding the conduct of depositions apply to all depositions taken on or after
January 1, 1999.

I11. LIMITATIONS
A. Level One

The high points:

Amount in controversy no greater than $50,000

Six-hour total limit per side for al depositions

One set of 25 interrogatories

Discovery period ends 30 days before trial

A party may elect to seek classification under Leve Oneif theclaimisafairly small oneand the
plaintiff wishesto insulate himself from voluminous discovery. The Supreme Court noted that
adesignation under Level Oneis specificaly not presumed to conflict with TeEx. R. Civ. P. 47,
whichmerely requiresthat the plaintiff plead damages“withinthe minimumjurisdictional limits
of the court” because Rule 190 simply bindsthe plaintiff to amaximum claimfor damages. Tex.
R. Civ.P. 190, comment 2. 1f the plaintiff files asupplemental pleading which raisesthe clam



for damages above $50,000, the restrictions of Level One will no longer apply, so long as the
party filesthe pleading seeking the new amount in controversy no later than 45 dayspriortotrial.
Tex.R.Civ.P.190.2(b)(3). For purposesof defining the discovery period, summary judgment
does not count astrial. Tex. R. Civ. P. 190, comment 8.

The parties may extend, by agreement, the six-hour deposition time limit to ten hours per side.
Tex.R.Civ.P.190.2(c)(2). However, under no circumstances may thelimit be extended beyond
ten hours. /1d.

Although the 25-interrogatory limit includes subparts, there are ample alternative means of
obtaining discovery. Frst, a party may submit initial disclosures which cover much of the
territory traditionally addressed by interrogatories. Additionally, there is no limit on
Interrogatories sent for the purpose of authenticating documents or other tangible items, and no
limit on other traditiona formsof written discovery, such asrequestsfor production and requests
for admissions.

Regardless of the amount in controversy, suits for injunctive relief and child custody cases are
exempted from the constraints of Level One. Tex. R. Civ. P. 190, comment 2.

B. Level Two

1. Theconstraints of Level Two will apply to the vast mgjority of civil litigantsin Texas
courts. The Rules provide that if a party fails to designate a discovery control plan leve inits
initial pleading, Level Two will automaticaly apply. Tex. R. Civ. P. 190.3(a).

The high points:

» Discovery period ends on the earlier of 30
days beforetrial or 9 months after the due
date of the first response to written discovery

*  50-hour total limit per side for depositions
* 25 Interrogatories

There are several avenues for leeway in the 50-hour deposition limit. First, it should be noted
that in contrast to Level One, which sets a*“ per-party” limit, the limitations of Level Two are
designated as “per side”. A “side’ is defined as “dl litigants with common interests in the
litigation”, pursuant to Tex. R. Civ. P. 190.3(b)(2). The witnesses covered by the rule include
opposing parties, experts, and persons subject to the control of the parties. Id. If one side
designates more than two experts, the opposing side may have an additional 6 hours of tota
deposition time for each additional expert designated. /d.



2. May partiesmodify thelimitationsunder Level Two? ReconcileRule190.3(a) with Rule
191.1.

a. Rule 190.3(a) provides that the discovery limitations must be followed.

b. NonethdessRule191.1 reservestheright to the partiesto modify rules pertaining to
depositions. The answer appearsto be YES.

3. 50 hours per “side.”
a. “Side’ defined.

(1) “Side” refers to al the litigants with generally common interests in the
litigation. [Rule 190.3(b)(2)].

(2) Comment 6.

The50-hour limit only appliesto deposition examination and cross-examination
of the opposing side, including its designated experts and person who are subject
to theside’'s control. [Rule 190.3(b)(2)].

b. If one side designates more than two experts, the opposing side may have an
additional 6 hours of total deposition time for each additional expert designated.

c. The court may modify the deposition hours and must do so when a side or party
would be given unfair advantage.

d. Whilethe 50 hourslimit does not apply to written depositions, the comments made
clear that depositions on written questions may not be used to circumvent the limitations on
interrogatories under Levels One and Two. [Comment 5, Rule 190].

4. Depositions under Level Two must be completed within the discovery control plan,
which ends ninemonths after the earlier of thefirst responseto written discovery or thefirst oral
deposition. [Rule 190.3(b)(1)].

5. Whiletacitly the rules allow a notice of deposition to be served with the petition (there
isnothing in the rules proscribing such an approach) the practitioner should be aware that under
Level Two, the discovery period will begin to run from the date of thefirst response to written
discovery or thefirg ord deposition. [Rule 190.3(b)(1)(B)(ii)].

D. Level Three,

» Established by court order



»  Specific amounts of discovery are controlled
by constraints of Level One and Levd Two,
depending on amount in controversy

Once a Level Three plan has been established by court order, the parties cannot amend the
deadlines, even by agreement, without obtaining an additional court order.

Although the court can impose additional deadlines, each Level Three scheduling order must
include, at a minimum, the following elements: (1) date for trial or setting conference; (2)
discovery period; (3) limitations on discovery; and (4) deadlines for joinder, pleadings and
designation of expert witnesses. Tex. R. Civ. P. 190.4(b).

Complex casesor other casesinvolving multiple partiesor issuesarewell-suited for Level Three
cases. A good rule of thumb isto solicit proposed scheduling orders from all parties as soon as
all defendants have answered, so that an agreed order which accommodates the schedul es of dl
parties can be presented to the court without necessity of judicid intervention, which may result
in the impogtion of deadlines which are uncomfortable for both sides.

If a party moves the court for a Level Three designation, the court’s assignment of the caseto
that category is mandatory. Tex.R.Civ.P.190.4(a). The court may also assign casesto Level
Three onitsown initiative. Id. Although thereisno time limit for the court to enter an order,
the Rules do specify that the same should be accomplished within a reasonable amount of time
after the motion of any party. Id.

The new rules encouragejudicial creativity in assignment of casesto aparticular category. For
example, in aLevel Threeorder, the court may ssimply adopt the constraints of Level One or
Level Two, while implementing customized Level Three deadlines to suit the particular case.

1. There are no per se limitations on depositions prescribed under Level Three.

2. The parties may agree to limitations, or the court may impose limitations as part of a
discovery control plan.

3. If the parties do not agree on limitations, the limitations under Level Two apply by
default. [Rule 190.4(b)].

4. Level Twolimitationson depositionsapply evenif aparty requestsal evel Threecontrol
plan, until the court enters a Level Three order. [Technical Corrections issued December 31,
1993].

5. Court ordered Level Three discovery control plan.



a. A court ordered discovery control plan under Level Three must provide a® discovery
period” during which all discovery, including depositions must be completed. [Rule
190.4(2)].

b. The court ordered discovery control plan under Level Three must provide limits on
discovery, presumably also on depositions. [Rule 190.4(3)].

c. A court, aspart of aLevel Three control plan, may order that Level Two limitations
on discovery apply (i.e., the 50-hour limitation).

E. Rules Unaffected By Limitations.

1. Thelimitationson discovery under Rule 190 do not apply or includediscovery conducted
under Rule 202 (“ Depositions Before Suit or to Investigate Claims”) or Rule 621a (“ Discovery
and Enforcement of Judgment”). [Rule 190.6]

2. But, Rule 202 cannot be used to circumvent the limitations of Rule 190.

IV.  NOTICING AND OBJECTING TO NOTICES OF DEPOSITIONS.
A. Filing.

1. Neither notices nor responses to notices arefiled. [Rule 191.4(9)].

2. Notices and subpoenas regarding nonparties must be filed. [Rule 191.4(b)(1)].

3. Motionsfor protection and motions to quash must be filed. [Rule 191.4(b)(2)].

4. Agreements regarding depositions must be filed. [Rule 191.4(b)(3)].

5. Notices mug be served on all parties of record. [Rule 191.5].

B. Timing.
1. Thereisno provision stating the earliest time a notice may be served.

2. Discovery may be taken in any sequence or order. [Rule 192.2].

3. A deposition may not be noticed for a date beyond the discovery period without an
agreement or order of the court. [Rules 190.3(b), 190.4(b), and 199.2(a)].



4. Question whether acourt may provide in adiscovery control plan that a deposition may
be taken beyond the discovery period, if noticed before the conclusion of the discovery period.
[See Comment 4; Rule 190].

5. A notice of a party must provide reasonable advance notice. Nether the rule nor the
comments provide any more specific time period in this regard.

6. Experts.

a. Anexpert that is“employed” by aparty is considered under the control of the party
and presumably would be under the same requirements for advance notice as a notice of a
party’ s deposition.

(1) Reasonable natice;

(2) No subpoena duces tecum required. [See Rule 196 regarding requests for
production from parties].

b. A nonretained expert (i.e., one not specifically retained or employed by aparty asan
expert witness) would arguably be treated the same as a nonparty witness.

7. A notice of aparty, including arequest for production, must alow the responding party
at least 30 daysfrom the date of the notice within which to respond to the request for production.

8. A noticefor adeposition on written questions must give at least 20 days advance notice.

9. A notice with subpoena for just documents, without written questions must provide at
least 10 days advance notice.

10. A noticefor an oral deposition of anonparty has no requirementswith regard to advance
notice, but arguably must provide reasonable notice, even though thisis not clearly expressed
intherules. If documentsare subpoenaed, the witness must be served with notice 10 daysbefore
the subpoenaisissued. [Technical Correction to Rule 205.2, December 31, 1998].

C. Content.
1. Individuals.
The name of the individual to be deposed, whether aperson, an organization or corporation,

must be stated in the notice.

2. Corporations and Organizations.
Designated Corporate Representatives. If an organization is named as a witness:




a. The notice must describe with reasonable particularity the topics on which
examination is requested.

b. Inresponse, the organization must designate oneor more individual sto testify onits
behalf:

(1) theresponseto the notice must bewithin areasonabletime before thedeposition;

(2) for each individual designated, the response must state the matters on which the
individud will tegtify;

(3) presumptivdy, the response should be in writing, although thisis not expressly
stated in therule.

c. Eachindividual designated must testify as to matters that are known or reasonably
available to the organization.

d. Merelybecauseanindividual isdeposed as arepresentative does not precludetaking
adeposition of thepersonintheir individual capacity (or asarepresentative onother matters)
by any other procedure authorized by the rules.

e. Eachpersondesignated asarepresentative constitutesaseparate witnessfor purposes
of the 6 hour limit per witness. [See Comment 2; Rule 199.5].

3. Timeand Place

This notice must state a reasonable time and place. The deposition may be noticed for the
following places:

a. The county of thewitness' residence;
b. the county where the witnessis employed or regularly transacts business in person;

c. Thecounty of suit, if the witnessis a party or a person designated by a party under
Rule 199.2(b)(1);

d. Thecounty where the witness was served with the subpoena, or within 150 miles of
the place of service, if the withessis not aresident of Texas or is atransient person; or

e. Subject to theforegoing, at any other convenient place directed by the court in which
the causeis pending. [Rule 199.2(b)(2)].

4. Notice must state if an alternative means of recordation is to be employed.



5. Notice may include the notice concerning additional atendees required by Rule
199.5(a)(3).

6. Reguestsfor Production.

Those of us accustomed to firing off a standard subpoena duces tecum aong with our
deposition areinfor arudeawakening under thenew rules. Rule 199.2(b)(5) providesthat when
the witness is a party or subject to the control of a party, document requests are governed by
Rules 193 and 196. Thus, the procedures and limitations applicable to requests for production
or inspection under Rule 196, including the 30-day deadline for responses, as well as the
procedures and duties imposed by Rule 193 now applies to all document requests contained in
the deposition notices of party withesses. Tex. R. Civ. P. 199, implication of thisruleisthat a
party serving another party with a deposition notice containing document requests must do so
at least 30 days prior to the deposition in order to allow the witness time to respond. The
converse would arguably be true: if the party is served with adocument request in adeposition
notice more than 30 days prior to the deposition, then the documents must be produced upon the
expiration of 30 days.

Subpoenas duces tecum propounded to nonparty witnesses, however, aregoverned by Rules

175, and 205. Tex.R. Civ.P.199.2(b)(5). Rule176 requiresonly that the respondent be given
“areasonable time” to comply.

a.  Nonparty.
The request must comply with Rule 205 and the documents to be subpoenaed must be

identified in the notice, or in an attachment.

b. Party.
When the witness is a party or subject to the control of a party, document requests are

governed by Rules 193 and 196.

(1) Therequesting party must provideat least 20 days from service, within whichto
respond to the request;

(2) The responding party must respond in writing;
(3) Rule 193 will govern objections and claims of privilege.

7. Compedlling Attendance.

a Nonparty.
The notice may reguest issuance of a subpoena pursuant to Rule 176. (See Subpoenas,

below);



10



b. Parties.
A notice has the same effect as a subpoenawith regard to a party or an individual under
the party’s control.

D. Objections to Time and Place [Rule 199.4].

1. Anindividual may object to the time and place specified in anotice by either amotion
for protection or a motion to quash.

2. If themotionisfiled by the 3rd business day after service of the notice, an objection to
the time and place of adeposition staysthe oral deposition until the motion can be determined.

V. CONDUCTING THE ORAL DEPOSITION [Rule 199.5]
A. Attendance [Rule 199.5(a)].
The witness must stay in attendance when the deposition is begun and until completed.
B. Time Limits [Rule 199.5(c)].

No side may examine or cross-examine an individual witness for more than six hours. Breaks
during the depositions do not count against this limitation.

C. Conduct During the Deposition.

1. Guidelines.

a. Thedeposition must be conducted as though the testimony were being received in a
courtroom during trial.

b. An attorney must not object to a question at an oral deposition, instruct the witness
not to answer a question, or suspend the deposition unless there is agood faith factual and
legal basisfor doing so at the time.

c. Counsel should cooperate and be courteous to each other and to the witness.

d. Thewitness must not be evasive or unduly delay the deposition.

2. Conferences.
a. Private conferences between withess and witness' attorney during the actual taking

of the depodtion are improper except for the purpose of determining whether a privilege
should be asserted.

11



b. Under the federal rules, it hasbeen held that when aquestion is pending, neither the
witnessor the attorney may interrupt the deposition to confer. 1t was aso held however that
an attorney may consult with a witness during breaksin the deposition. In re Stratosphere
Corp. Securities Litigation, 1998WL 640325 (D. Nev. 1998).

c. Private conferences may be held during agreed recesses and adjournments.
3. Objections[Rule 199.5(e)].

a. Objectionsto questions duringtheoral deposition arelimited to“ Objection, leading”
and “ Objection, form.”

(1) Comment
An objection to the form of a question include objections that the question calls
for speculaion, callsfor anarrative answer, isvague, is confusing, or is ambiguous.

(2) Ordinarily, a witness must answer a question at a deposition subject to the
objection.

b. Objections to festimony during the oral deposition are limited to “Objection,
nonresponsive.”

c. Waiver.

(1) The above objections are waived if not stated as phrased during the oral
deposition.

(2) Theobjecting party must givea clear and concise explanation of the objection if
reguested by the party taking the oral deposition, or the objection is waived.

(3) Argumentative or suggestive objection or explanationswaive objectionsand may
be grounds for terminating the ora deposition.

4. Instructions Not to Answer [Rule 199.5(f)].

a. Anattorney may instruct awitness not to answer aquestion during an oral deposition
under thefollowing circumstances:

(1) only if necessary to preserve aprivilege;

(2) comply with a court order or therules of discovery;

12



(3) protect awitness from an abusive question or one for which any answer would
be misleading; or

(4) secure aruling.
b. An objection may be inadequate if a question incorporates such unfair assumption
or isworded so that any answer would necessarily be misleading, i.e., whether he hasyet

ceased conduct he denies ever doing.

c. Abusive questionsinclude questions that inquire into matters (a) beyond the scope
of discovery; (b) that are argumentative; (c) that are repetitious or harassing.

d. The attorney instructing the witness not to answer must give a concise,
nonargumentative, nonsuggestive explanation of the grounds for the instruction if
requested by the party who asked the question.

5. Suspending the Deposition.

a. If timelimits have been exceeded;
b. If there hasnot been compliance with the rules of conduct.

D. Sanction for Noncompliance with Conduct Rules [R199.5(d)].

If the lawyers and witnesses do not comply with this rule, the court may allow in evidence at
trial statements, objections, discussions, and other occurrences during the oral deposition that
reflect upon the credibility of the witness or the testimony.

VI. SCOPE OF DEPOSITION DISCOVERY

A. No Express Changes.

1. Rules192.3 continues generally to allow discovery regarding any matter that isrelevant
to the subject matter in the pending action.

2. No“Fishing”
a. Discovery devices are not allowed to be used to explore or “fish” for additional

causes of action or theories of recovery. Dillard Dept. Stores, Inc. v. Hall, 909 SW.2d
491 (Tex. 1995).

b. Fishingisnot a proper use of any discovery device.

13



c. A question clearly beyond the scope of discovery may be considered abusive.
[Comment 4; Rule 199].

B. Contentions.
1. Rule 192.3(j) provides that a party may obtain discovery of any other party’s lega
contentions and the factual basis for them, but does not require a marshaling of evidence.

[See Comment 5; Rule 192].

2. TheTexasSupreme Court hasindirectly heldthat aparty mayinquireinto another party’s
contentions during a deposition. Braden v. Downey, 811 SW.2d 922 (Tex. 1991).

C. Any Individual.

1. Non Compos Mentis.

A party to a suit has the right to depose the opposing party even if that party has been
declared non compos mentis. Mobil Oil Corp. v. Floyd, 810 S\W.2d 321 (Tex. App. —Beaumont
1991).

2. Attorneys.

a. An attorney may be an individual with knowledge of facts relevant to the subject
matter of the lawsuit.

b. An attorney’s deposition may be takenin acaseeven if heisrepresenting partiesin
the action. Smith, Wright & Weed v. Stone, 818 S\W.2d 926 (Tex. App. — Houston
[14th Dist.] 1991, orig. proceeding).

3. Apex.
a  Definition.

(1) An “apex” deposition is one taken of a corporate officer at the apex of the
corporate hierarchy.

(2) The“apex” deposition ruleis not just confined to the chief executive officer; it
may al so be applied to other “highlevel” corporate officers. Inre El Paso Healthcare
System, 969 S.W.2d 68 (Tex. App. — El Paso 1998).

b. Crown Central Guidelines.

(1) Afteramotionisfiled for aprotective order to prohibit the taking of adeposition
of a “high corporae officia,” the trial court must determine whether the party

14



seeking the deposition has shown the official hasany unique or superior personal
knowledge of discoverable information. In re Bunch, No. 05-98-01204-CV,
1998WL 851123 (Tex. App. — Dallas, December 10, 1999).

(2) If unigque or superior personal knowledge cannot be shown, then the trial court
shall require the requesting party to obtain the discovery through less intrusive
means. Crown Cent. Petroleum Corp. v. Garcig, 904 SW.2d 125 (Tex. 1995).

(a) It isnot necessary to first attempt to obtain discovery through lessintrusive
meansif the“ apex” witness can be shown to haveunique or superior knowledge.
Frozen Food Express Ind., Inc. v. Goodwin, 921 SW.2d 547 (Tex. App. —
Beaumont 1996).

(b) Motionfor protection granted when V..P. of operations had not been deposed
prior to seeking discovery from the CEO because the trial court found that less
intrusive methods had not been utilized. Inre Daisy Manufacturing Co., Inc., 976
SW.2d 327 (Tex. App. — Corpus Christi 1998).

c. Application.

(1) The affidavit which accompanies the motion to quash must contain a broad
denial of “any knowledge of relevant facts” according to the threshold requirements
of Crown Central. InreColumbiaRioGrandeHealthcare, L.P., No. 13-98-440-CV,
1998WL 667996 (Tex. App. — Corpus Christi, August 12, 1998).

VII. EXPERT DEPOSITIONS

A. Scope.

1. Discovery regarding expertsmay only beobtained through requestsfor disclosure, reports
and depositions.

2. Thefollowing information may be obtai ned about an expert through depositions. [Rule
195.4].

a. Subject matter;
b. Mental impressionsand opinions;

c. Factsknown (regardless of when the factual information wasacquired) that relate to
or form the basis of the testifying expert’s mental impressions and opinions; and

15



d. Other discoverable matters, including documents not produced in disclosure (i.e.,
evidence of bias). [See Rule 192.3(e)(5)].

B. Scheduling.

1. A party seeking affirmative relief must make an expert retained by, employed by, or
otherwise in the control of the party available for deposition as follows:

a. If areportisnot produced at time of designation, then the party must make the expert
available for deposition reasonably promptly after the expert is designated.

b. If the deposition cannot —due the actions of the tendering party -- be concluded more
than 15 days before the deadline for designating experts, that deadline must be extended
for other experts testifying on the same subject.

c. If thereport isproduced when the expert is designated, then the party need not make
the expert available for deposition until reasonably promptly after dl other experts have
been designated.

2. A party not seeking affirmative relief must make an expert retained by, employed by, or
otherwiseinthe control of the party availablefor deposition reasonably promptly after the expert
is designated and the experts testifying on the same subject for the party seeking affirmative
relief have been deposed.

VIII. SUPPLEMENTATION
A. Timing
1. Generdly, thereis no duty to supplement a deposition.
2. A general duty to supplement deposition testimony would impose too great aburden on

the litigants; therefore, there is generaly no duty to supplement deposition testimony. Titus
County Hospital District v. Lucas, No. 98-0350, 1998WL 716956 (Tex., October 15, 1998).

B. Experts.
If an expert witnessisreta ned by, employed by, or otherwise under the control of a party, that

party must supplement the expert’ s deposition testimony, but only with regard to the expert’s
mental impressions or opinions and the basis for them.
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IX.

SUBPOENAS

A. Reorganization.

Rule 176 consolidates and clarifies the rules governing trial and discovery subpoenas, which
formerly were scattered throughout Rules 176-79 and 201.

B. Substantive Changes.

1. The subpoenarange is now 150 miles from the county where the suit is pending. [Rule
176.3(a)].

2. Attorneysare now enabled to issue both trial and discovery subpoenasin order to reduce
costs. [Rule176.4(b)].

3. Thereis agenera duty imposed on persons requesting subpoenas to avoid imposing
undue burden and expense on the person served. [Rule 176.7].

4. A protective order may be sought by not only the person to whom the subpoena is
directed, but dso by any person affected by the subpoena. [Rule 176.6(b)].

C. Parties.

1. If thewitnessisaparty or an employee or agent subject to the party’ s control, he/she can
be compelled to produce documents and tangible things simply by service of the notice to take
the deposition. [Rule 199.2(b)(5)].

2. If discovery is served on a party with a subpoena, the procedures for responding,
objecting, asserting privileges and supplementing would be controlled by the rules governing
discovery from the parties, not by those set forth in Rule 176.

D. Nonparties.

1. A party seeking discovery by subpoena from a nonparty must serve on the nonparty
witness and all parties a copy of the form of notice required under the rules governing the
applicableform of discovery. A notice of oral or written deposition must be served before or at
the same time a subpoena compelling attendance or production under the notice is served. A
notice to produce documents or tangibl e things under Rule 205.3 must be served at |east 10 days
before the subpoena compelling production is served. [ Technical Correction No. 25, December
31, 1998].
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2. A party may compel production of documents and tangible things from a nonparty
without the need for amotion or awritten or oral deposition by serving the notice required by
Rule 205.2 and a subpoena. [Rules 205.1(d) and 205.3(a)].

. DEPOSITIONS BEFORE SUIT
A. History.

1. Rule 202 incorporates repealed Rule 737 (bills of discovery) and broadens the scope of
former Rule 187 (depositions to perpetuate testimony). It expressly permits discovery
depositions prior to suit to investigate potentid claims.

2. A personmay petition the court for an order authorizing thetaking of adeposition onoral
examination or written questions either:

a. toperpetuate or obtain the person’sown testimony or that of any other person for use
in an anticipated suit; or

b. toinvestigate apotential claim or suit. [Rule 202.1].

B. Scope.

1. Pre-suitinvestigatory depositionsareallowed, but they arelimited in the extent to which
they can be used in a subsequent lawsuit if an eventua party did not receive notice of the
deposition, to prevent taking unfair advantage of awitness or others.

2. The deposition may be used as a sworn statement to impeach the witness.

3. If Rule 202 is used abusively and/or to circumvent deposition notice requirements, the
trial court is authorized to forbid the use of the deposition for any purpose, including
impeachment. [Comment 2; Rule 202].

C. The Petition.
The petition must:
1. Beverified;
2. Befiledinaproper court of any county:

a. where venue of the anticipated suit may lie, if suit is anticipated; or

b. wherethe witnessresides, if no suit is yet anticipated;
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3. Beinthe name of the petitioner;
4. Stateeither:

a. the petitioner anticipatesa suit; or

b. thepetitioner seeks to investigate a potential action, if any;
5. Statethe subject matter of the antici pated action, if any;

6. If suitisanticipated, there are more stringent requirements about who must be named in
the petition and provided notice of the action. [See Rule 202.2(f)];

7. The expected testimony the petitioner expectsto elicit and the reasons for obtaining the
testimony must be stated in the petition;

8. An order must be requested.
D. Notice.
1. 15 days before the date of the hearing.
2. Toall personsthe petitioner seeks to depose.

3. If suit is anticipated, on all parties petitioner expects to have interests adverse to
petitioner’ s anticipated suit.

4. The court may asjusticerequires lengthen or shorten the notice requirement.
E. The Order.
1. The court must order a deposition to be taken “if, but only if,”
a. taking the deposition will prevent afailure or delay of justice or
b. the benefit of taking the deposition outweighs the burden and expense.
XI. TACTICAL AND STRATEGIC CONSIDERATIONS

A. Videotaping Depositions

When you decide to take a deposition, you must decide whether or not to videotape the
deposition before you issue a notice or subpoena. As previously stated, the deposition notice
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must indicate whether or not you intend to videotapethe deposition and be served on all parties
at least five (5) days prior to taking a deposition. Videotaping a deposition is an important
decision from atactical and strategic standpoint.

Videotaping depositions is costly, but advantageous for several reasons. First, videotaping a
deposition can control obstreperous defense counsel or witnesses. Second, videotaping a
deposition gives counsel much more latitude and flexibility at the time of trial in terms of the
witness availability and ordering of witnesses. Third, videotaping a deposition can provide
useful resourcesfor mock trials, focus groups, and settlement presentations. Fourth, videotaped
depositionsare much moreinteresting for thejury rather than reading depositions. Readinglong
portions of depositions is almost completely useless. Finally, videotaping adeposition can be
critical in preserving testimony for trial. If you fail to take acritical deposition and awitnessis
unavailable for any reason, including death, you may lack critical evidence to present your
client's case at trial. For these reasons, | suggest that you consider videotaping almost every
deposition.

In preparing videotaped depositions for use at trial, one should make a concerted effort to edit
videotaped depositions to no more than thirty (30) minutes. No matter how complex the case
IS, studiesindicate that jurors will tune out a videotape after twenty (20) to thirty (30) minutes.
Every judge | have spoken with hasindicated that long videotapes arenot effectivebeforeajury.

B. Demonstrative Aids

Consider the use of demonstrative aids during any videotaped depogtion. Particularly when
presenting complex factua or expert testimony, demonstrative aids can greatly enhance the
presentation of expert witnesstestimony. Expertstend to chargelarge sumsof money to provide
deposition testimony; therefore, you should make every effort to utilize that time and money
adequately in order to present your caseeffectively and persuasvely beforeajury. Photographs,
drawings, diagnaostic films, sketches, and illustrationsareall useful, particularly whentaking the
deposition of an expert witness.

C. Preparation

Thorough and adequate preparation for a deposition is the hallmark for success. | suggest
preparing an outline prior to taking the deposition. | find that an outline rather than written out
guestionsismuch more effective, and allowsfor amorefree-flowingdeposition. Anoutlinewill
further prevent you from leaving out any critical areas. Once adetailed outline is madefor the
first deposition in a case, that outline can be effectively reused and/or modified for any and all
subsequent depositions.

I would suggest preparing adeposition notebook to taketo all depositionswhich should include
discovery responses, thenotice, any pertinent reportsand key documents, demonstrativeaidsand
drawings, a copy of the jury charge, and prior deposition exhibits. You should also bring
resourcemateridssuchasO 'Conner’s andthe TExAsRuLESOF CiviL PROCEDURE for reference.
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Thorough preparation for depositions should also include research on the background of any
witness being deposed.

D. Witness Preparation

When preparing a witness for deposition, be sure to meet with your witness at least the day
before the deposition, not the day of the deposition. If you wait for your pre-deposition
conference until the day of the deposition, you will have no time to remedy or cure any issues
or problemsthat arise during the pre-deposition conference. For instance, you may find that you
need to go back to the scene of an accident after deposition preparation to help your witness
prepare for deposition.

Before presenting a client for deposition, make sure you have dl pertinent documents. You
should have all documentswhich caninany way bear upon your client’ stestimony or credibility.
Y ou should insist that you receive all documentsin the possession of the other party that you are
entitled to through discovery. Specifically, make sure you have dl witness statements, other
documents authored by your client, and any and all medical records in apersonal injury case.
Y ou do not want your witnessto be blind-sided at the deposition by documentsthat you have not
even seen.

E. Scheduling of Depositions

One important consideration is when and in what order to take depositions in a case. The
deposition of your client and any witness you tender should be taken in your office. This
provides amore comfortable setting for your client to give testimony. Another considerationis
when to start the deposition. | have found that depositions that start late in the day do not go
well. Witnesses and clientstend to get tired and argumentative late into the night. | would resist
starting any deposition that is going to last more than two hours | ater than 2:00 p.m. | have also
found that retained expert witnesses sometimes like to start their depositions at 5:00 or 5:30,
after office hours. | would suggest resisting this and filing a motion with the court. Lawyers
and adverse witnesses tend to not get along very well late & night when everyone is tired.
Further, if you, asthe attorney, are fatigued, you will not do as good ajob taking the deposition
or defending your client. A tired client will ultimatdy give bad testimony.

In most cases, the defendant will want to take the plaintiff’ s deposition first. Whilethereisno
rulethat statesthisfact, | have found that many judgesliketo adhereto this basic rule of thumb.
However, itisworthresisting thisif it isto your advantage or if you fed like you must take other
depositions before your client can give complete and accurate testimony.
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